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W
HAT do Ford, AngloGold 
Ashanti, Gold Fields and Tiger 
Brands have in common? They 

are a few of  the well-known companies 
in South Africa facing class actions: law-
suits filed on behalf  of  a group.

The international retail group Stein-
hoff  could soon join the list. South Afri-
can shareholders and the Dutch Invest-
ors Association plan to launch a lawsuit 
against Steinhoff  following allegations 
of  accounting fraud.

Class actions against businesses 
like these can improve access to justice 
because they reduce the expense of  liti-
gation.

It’s much more expensive for indi-
viduals to pursue a case on their own, 
so many claims are never judged and 
claimants don’t get justice. 

Class actions also deter antisocial 
behaviour by companies.

South Africa is seeing a growing body 
of  class actions. The constitution pro-
vides for it and a practical way of  going 

about it is starting to emerge.
A number of  cases brought before the 

courts have started to build a framework 
to guide class actions.

But there is still a gap. There are still 
no laws passed by Parliament or rules set 
by courts to regulate the procedure. My 
recent doctoral study aimed to develop 
a statutory structure that could help fill 
this gap.

Examples from other countries

South Africa may be able to learn 
from the examples of  other jurisdictions, 
such as the US and Ontario, Canada, that 
have developed statutory frameworks to 
guide class actions.

Apart from being widely regarded as 
the leaders in the field of  class action 
litigation, these countries share key com-
monalities with our justice system. 

Their civil procedures are of  English 
common law origin in terms of  which 
the law is largely derived from judicial 
precedent, compared to civil law systems 
where codified statutes predominate. 

They also have an adversary system 
of  litigation, which is characterised by 

party control and a passive and aloof  
judge.

One of  the biggest challenges with 
these class action jurisdictions is that 
they are being increasingly invaded by 
frivolous claims and settlements driven 
by lawyers who see the class action 
spaces as a moneymaking machine. 

They overload the system with cases 
that serve their hunger for 
fees first – and the rights 
of  the class action mem-
bers become secondary.

The US and Canada 
have put in place measures 
to counter frivolous settle-
ments. These include giv-
ing courts pre-screening 
powers and a discretion to pre-approve 
or reject settlements.

South Africa may need to go the settle-
ment pre-screening route to avoid this 
problem. Deputy Judge President Phin-
eas Mojapelo, in the silicosis litigation, 
hinted at this when he said that settle-
ments concluded after certification, in 
other words after the court approves the 

institution of  a class action so that it 
can proceed to trial, should be subject to 
court approval.

It seems that South Africa will follow 
suit, notwithstanding the absence of  
legislation regulating the mechanism.

One of  the objectives of  class actions 
is achieving judicial economy – in other 
words, joining together a number of  law-

suits that would other-
wise have been brought 
separately.

Judicial economy in 
this context also means 
that the class action 
would contribute to 
the efficient use of  the 
courts’ resources and 

the consistency of  judgments rendered 
by it.

In South Africa, it has been left to the 
courts to develop the procedural frame-
work for class action. This makes for an 
ad hoc approach which is not ideal. A 
haphazard approach could lead to legal 
uncertainty or judicial inconsistency.

This is because a class action could be 

necessary to achieve:
•Access to justice.
• Judicial economy.
• Changes in behaviour.
South African courts need to know 

which of  these apply to each case.
But the primary consideration should 

be class members’ right to have access 
to justice. 

Where poor claimants are unable to 
litigate individually through joinder (a 
single trial where the right to relief  of  
the persons joined depends upon the 
determination of  substantially the same 
question of  law or fact), a court should 
allow the matter to proceed as a class 
action. This ensures that the claimants’ 
financial and social circumstances don’t 
prevent them from receiving justice.

The primary difficulties associated 
with joinder is that it is a cumbersome 
and costly process. And where individual 
claimants are poor, uneducated and lack 
access to resources, or where the class is 
large, joinder may be inappropriate. A 
court ordering joinder in these circum-
stances could potentially undermine the 

rationale of  providing access to justice.
Class action is more complex than 

other kinds of  litigation and requires 
greater administration and manage-
ment. If  proceedings become unmanage-
able, the action may have to be stopped. 

Courts should consider whether 
claims are large enough to be pursued 
separately, and the importance of  the 
common issues in relation to the claims 
as a whole.

In the final analysis, all these matters 
would be better handled by a statutory 
framework.

South Africa’s courts have done well 
to start developing a framework. But the 
class action law is in a state of  flux as it 
tries to shape and position itself  within 
the civil justice system. South Africa 
needs comprehensive legislation and 
court rules regulating class actions suits 
to better serve the principle of  access to 
the justice system. – The Conversation

Theo Broodryk is a senior Lecturer and 
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T
HE recent adoption of  the motion 
on the expropriation of  land with-
out compensation by the National 
Assembly has served to intensify 

the already heated debates on the coun-
try’s agricultural trajectory and its future. 

The fierce debate in the National 
Assembly revealed just how complex land 
and agricultural reform is in South Africa. 

What is clear from the motion is that 
the status quo on land is both completely 
untenable and unsustainable. To ignore 
these realities is unwise and altogether 
dangerous.

It is no secret that the government’s 
land reform programme has not achieved 
its intended outcomes. The former minis-
ter of  rural development and land reform 
explained during the land expropriation 
debate in Parliament that the first group 
of  land reform beneficiaries under the 
then Land Redistribution for Agricultural 
Development programme had sold 5% of  
the redistributed farms back to the white 
commercial farmers who used to own it. 

This just highlights one of  a number 
of  challenges that have plagued our land 
reform efforts to date.

Even with policy developments seek-
ing to address these issues and to fast-
track the land reform process, such as the 
implementation of  the Proactive Land 
Acquisition Strategy; government’s “use 
it or lose it” approach adopted in 2008, the 
50/50 policy; the Extension of  Security of  
Tenure Amendment Bill; the Regulation 
of  Land Holdings Bill; and the Communal 
Land Bill, the pace of  land reform has been 
painfully slow.

One of  the greatest land reform chal-
lenges to-date is the underutilisation of  
agricultural land that was given to com-
munities especially in communal areas. 

Accurate official information on just 
how much land has been redistributed 
since 1994 is difficult to come by, including 
information on how much of  this land is 
now productive. 

It is widely acknowledged by sector 
players, including the government, that 
a major part of  this lack of  productivity 
is due to the lack of  capacity and skills of  
those who have received land, as well as a 
lack of  access to finance. This is a barrier 
that actually serves to reverse agricultural 
transformation in South Africa.

With the motion on land expropriation 
without compensation now taking centre 
stage in the land debate, it is more import-
ant than ever to revisit the issue of  land 
reform as a key departure point. 

The debate around whether or not the 
state should target private land or state 
land is less important than addressing the 
historical injustices brought about by the 
Land Act of  1913. 

The constitution and other government 
policy documents, such as the National 
Development Plan, call for the greater 
inclusion of  historically disadvantaged 
individuals into the agriculture sector, the 
facilitation of  increased access to land, as 
well as a deracialised sector working to 
achieve redress for past discriminatory 
policies. 

Some of  the rhetoric in this debate pre-
sents the arguments as a sort of  zero-sum 
game – you are either entirely in favour or 
entirely against the “expropriation with-
out compensation” proposal. There is no 
middle ground. 

With the complexities associated 
with land in general, however, a deeper 
approach to understanding and applica-
tion is going to be essential as we move 
forward.

It is entirely rational to support all 
efforts to advance an effective land reform 
programme that will achieve transform-
ation in tandem with increased agricul-
tural production, secure tenure, employ-
ment creation and food security. Given the 
skewed nature of  land ownership, it is also 
entirely rational to understand the strong 
calls for redress, especially in the face of  
deepening inequality and poverty which 
still persist very much along racial lines.

Both the government and the governing 
party have continued to reiterate their 
commitment to implementing this option 

in a way in which potential risks and con-
cerns are appropriately reduced. 

However this option materialises, it is 
important that the approach taken shields 
the economy from undesirable negative 
impacts and serves to strengthen agricul-
tural production, property values, employ-
ment creation and food security.

As policymakers move to implement 
proposals on the expropriation of  land 
without compensation, it is critical that 
they comprehend and navigate the com-
plexities and intricacies that underpin 
land reform in South Africa.

The often competing and conflicting 
demands for land require a careful balan-
cing act from a policy perspective. 

The phenomenon of  in-migration con-
tinues to pose a serious challenge to the 
land reform and urbanisation processes, 
particularly with the increasing demand 
for residential land in urban centres. 

Local municipalities are faced with 
these challenges every day and Human 
Settlements programmes are comprom-
ised. The state ought to be in a better 
position to mitigate these often conflicting 
and competing demands for land.

The challenge of  access to finance that 
is facing black farmers and producers is 
one complexity that government has not 
be able to fully comprehend since the dawn 
of  democracy. A new land reform policy 
will have to reconfigure integrated agri-

cultural development finance. 
Of  critical importance will be the 

post-settlement support given to benefici-
aries of  land reform. The reconfiguration 
of  agricultural finance should include 
mobilisation of  the entire financial sector 
and state resources in support of  land 
reform in its entirety. 

There are various instruments and 
approaches available to advance land 
reform and the recent developments 
regarding expropriation without compen-
sation afford an additional option in a 
range of  existing alternatives. The con-
stitutional review process initiated by 
Parliament will provide an opportunity 
for wide-ranging public consultations on 

the matter from a range of  stakeholders. 
Already a number of  options have been 

bandied about for policymakers to con-
sider. These include a reconsideration 
of  the “use-it-or-lose-it” principle for the 
millions of  hectares of  land lying fallow in 
communal areas, as well as of  land belong-
ing to absentee property owners. 

There are also calls for the introduction 
of  a land cap of  12 000 hectares or two 
farms, as proposed in the Regulation of  
Land Holdings Bill, enabling the state to 
then expropriate surplus land. 

Another option is the expropriation of  
land used for criminal purposes like the 
manufacturing of  drugs. The conditions 
under which expropriation without com-

pensation can work practically will no 
doubt bring about many more options for 
legislators and regulators to consider.

Meaningful participation and contribu-
tion to this process, especially the sharing 
of  experiences and expertise, is critically 
important. With an already stated com-
mitment to minimising disruption to the 
sector, cool heads are going to be needed if  
we are going to jointly build a land reform 
programme that ramps up transformation 
and development in a meaningful way and 
contributes to the sustainable growth of  
the sector. 

Maseti is a senior specialist in public and sector 
policy at the Land Bank
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